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FEDERAL ELECTION COMMISSION :

WASHINGTON, D.C. 20463 . ' '
APR252005 . VM

" VIA HAND DELIVERY

0 Carol Laham, Esq.
v Wiley Rein & Fielding; LLP
. 1776 K Street, N.W. _
[ Washington, D.C. 20006
L] o . . . .
;E; S - - : . Re:  MUR 5365
o . K , Club for Growth, Inc. _ ‘
P _ - Club for Growth, Inc. PAC and Pat Toomey, in his
o

official capacity as Treasurer

Dear Ms. Laham:

Based on a complamt filed with the Federal Election Commission on May 13, 2003, the .
'Commission, on October 19, 2004 and March 16, 2005, found that there was reason to believe.
- that Club for Growth, Inc., Club for Growth, Inc. PAC and Pat Toomey, in his official capacity as
. Treasurer, your clients, violated various provisions of the Federal Election Campaign Act, as
amended (“the Act”) and msututed an mvestlgatlon of this matter.
After considering all the evidence available to the Comnnssxon, the Office of the General
* Counsel is prepared to recommend that the Commission find probable cause to believe that Club
for Growth, Inc. violated 2 U.S.C. §8§ 433, 434, 441a(f) and 441b(a), and that Club for Growth,
Inc. PAC and Pat Toomey, in his official capacity as treasurer, violated 2 U.S.C. §§ 441a(f) and-
'441b(a). In the alternative, the Office of the General Counsel is prepared to recommend that the
Commission find probable cause to believe that Club for Growth, Inc., Club for Growth, Inc.
PAC and Pat Toomey, in his official capacity as Treasurer, violated 2 U.S.C. §§ 441a(f), 441b
and 11 C.F.R. §§ 102.5, 104.10, and 106.6, or violated 2 U.S.C. § 441b and 11 C.F.R. § 114.2(a).

The Commission may or may not approve the General Counsel’s recommendation. .
Submitted for your review is a brief stating the position of the General Counsel on the legal and
factual issues of the case. Within 15 days of your receipt of this notice, you may file with the
Secretary of the Commission a brief (ten copies if possible) stating your position on the issues
and replying to the brief of the General Counsel. (Three copies of such brief should also be
forwarded to the Office of the General Counsel, if possible.) The General Counsel’s brief and
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"any brief that you may submit will be consndered by the Commission before proceeding to a vote N

of whether there is probable cause to believe a v1olat10n has occurred.

Should you have any questions, please contact Julie McConne]l the attomey ass1gned to -
this matter, at (202) 694-1582.

Sincerely,

Lawrence H. Norton
General Counsel

Enclosure
Brief
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BEFORE THE FE‘D‘ERAL ELECTION COMMISSION

In the Matter of

) , : '
_ : ). \ o
Club for Growth, Inc. ) . \MURS36s \
“Club for Growth, Inc. PAC o . :
Pat Toomey, in his official capacity as ) ' RS
Treasurer ' )
GENERAL COUNSEL’S BRIEF

L INTRODUCTION

This matter was geherated by a complaint filed with the Federal Election Commission by

“the Deniocratic Senatorial Campaign Committee, allegin‘g that Club for Growth, Inc., a political
organization established in 1999, violated the Federal Eiectipn Campaign Act of 1971, as

amended (“the Act”). The comp]ain; élleged that, inter alia, Club for Growth, Inc. failed to

. register as a political committee and report its contributions and expenditures to the Commission

“despite having received more than $1 ,_000 in contributions.

On 4Octobe.r 19, 2004, the Commission made reasor to believe findihgs as to Club for

+Growth, Inc. and its separate segregated fund, Club for Growth, Inc. PAC. Specifically, the

Commission found reason to believe that:

Club for Growth, Inc. violated 2 U.S.C. §§ 433 and 434 by failing to register as a
political committee with the Commission and report its contributions and
expenditures;

. Club for Growth, Inc. and Club for Growth, Inc. PAC violated 2 U.S.C. § 441a(f)
by knowingly accepting contributions in excess of $5,000 and 2 U.S. C § 441b(a)
by knowingly accepting corporate contributions;

Club for Growth, Inc. violated 2 U.S.C. §§ 441a(f), 441b(a) and 11 C.F.R. §§
102.5, 104.10, 106.1 and 106.6 by failing to attribute and report expenses between
multiple federal candidates, by failing to allocate and report shared administrative
and fundraising activities and by using prohibited funds to pay for the federal
share of those expenses, which-may have resulted in prohibited and excessive
contributions;
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Club for Growth Inc. PAC violated 2 U.S.C. §§ 441a(f), 441b and 11 C.F. R. §§
102.5, 104.10,.106.1 and 106.6 by failing to attribute and report expenses | betwecn
multiple federal candidates and by failing to.allocate and report shared
administrative and fundraising activities, which' may have resulted in prohlblted
- and excess;ve contributions; and o \ .
BA 2(a) by

' C]ub for Growth Inc. violated 2 U.S.C. § 44lb and 11 C. FR §
makmg prohibited corporate expendltures

" The Commission added Pat Toomey, in his official capac1ty as Treasurer to the reason to belreve
fmdmgs made as to Club for Growth, Inc. PAC on March 16, 2005.

"Based on the fo]lowmg factual and legal analys1s,, the General Counsel is prepared to |

* recommend that the CommisSion find probable cause to believe that Club for Growth, Inc.

and report its contributions and expenditures, and that Club for Growth, Ihc., Club for Growth,

Inc. PAC and Pat Toomey, in his official capacity as Treasurer of Club for Growth, Inc-. PAC,

violated 2 U.S.C. 88 441a(f) and 441b(a) by knouvingly accepting contributions in excess of-

$5,000 and 2 U.S.C. § 441b(a) .by knowingly accepting corporate contributions. The Gereral

"{o believe that Club for Growth, Inc., Club for Growth, Inc. PAC and Pat Toomey, in his official
capacity as Treasurer of Club for Growth, Inc. PAC, violated 2 U.S.C. §§ 441a(f), 441b(a) and

11 C.F.R_.~ §§ .102.’5,, 104.10, and 106.6 by failing to allocate and report shared admihistrative.and

fund'raisirtg activities, which resulted in prohibited and excessive contributions, and by failihg to
treat as contributions funds received for the purpose of influencing a federal election. As an

additional a]terhati've, the General Counsel is prct)ared to recommend that Club for Growth’,- Inc.
violated 2 U.S.C. § 441band 11 C.F.R. § 114.2(a) by making prohlblted corporate expendltures

for express advocacy communications.

violated 2 USC §8§ 433, 434 by failing to register with the"Comr_nission as a political committee -

"Counsel is prepared to recommend, in the alternative, that the Commission find probable cause
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-

Four entities exist under the irﬁmediate Club for Growth umbr;lla: Club for Gfg;wfh_, Inc.
(“CfG”),_ an incorporated 527 organizafibn‘; C]uB 'lfor Growth, Inc. PAC '(“CFG 'lPAAC”),l .ifs o
designated separate segrcéated fund (“SS;I’");.-,(;IUB for Growth AdvoéaC)(.,'an af_fij]iated .50i(c)(4)-
or_génizalion; and Club for Growth.net (“¢FG net”), an uni.nc_or-po'rated 527 or'éa_nizatbn' )
déscﬁbed as “connecte-d” to the other Club for Growth entities in its _IntemaliRe\:/enue Service .
(“IRS”) filings." .Club for Growth also h@s a “committee” called Citizens Club for Grawth,.
wﬁich it describes as a “checking account” of CFG that was used to run qdveﬁi#émcnts, dqﬁng
the 2004 election cyc‘]-e.2 Fina]l]y, Club for Growth haé state afﬁ]iat’esl'irj Arizona, Arkansas,
Ca]i'fofnia, Coloradd, Kaﬁsas, Penn'sy]vania,.Sduth Carolina, Texés,qand Wisconsih; whicﬁ a_ré '

I g . . * S . ' . .
organized and administered by Club for Growth State Action, Inc., a national organization

created by CFG.> The foliowing chart depicts the various Club for Growth entities.

Club for Growth
B | : B i
Club for Growth State Action, Inc. Club for Growth.net 1 Club for Growth, Inc. ' Club for Growth Advocacy
Virginia Corporation . Unincorporated 527 Organization .~ 627 Organization ' 501(c)(4)
. L :
. ] [ ]
Club for Growth State Affiliates Club for Growth, Inc. PAC Citizens Club for Growth
Arizona, Arkansas, California, Colorado, - Separate Segregated Fund Bank Account of Club for-Growth, Inc.
Kansas, Pennsyivania, South Carolina, ) . .
Texas, and Wisconsin

! See CFG.net, Form 8871: Political Organization Notice of 527 Status (Sept. 16, 2004). This organization

spent approximately $4.16 million on electioneering communications during the 2004 election cycle. See 2004
Electioneering Communications by Organization, at http://www.fec.gov/finance/disclosure/ec_name01.shtml (last
visited Apr. 1, 2005). ' :

2

3 See Club for Growth State Action, at Ahttp://www.cfgsa.orgjabout.htm (last visited Mar. 31, 2005); see also

Keating Dep. at 95-97; Westlaw Corporate Records Search.
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A. Club for Growth, Ing,, «

1. Structure and Organization

: \ \
The activities and purpose of CFG are central to the instﬁm matter. CFQ, a Virginia -

corporation established in May 1999 and registered with the IRS as a 527 organization,

- represents itself as a membership organization.4 In its initial registration with the IRS, CFG

initially averred that it was “primarily dedicated to helping elect pro-growth, pro;freedom_
candidates through political contributions and issue advocacy campaigns.” Indeed, virtually
every CFG membership solicitation between 2000 and 2004 confirms that the mission of the

organization is to elect pro-growth Republican candidates to Congress who are advocates of

6 .

4 CFG asserts that it is a membership organization and that CFG PAC is its separate segregated fund. See

" . CFG PAC, Statement of Organization at 2 (Jan. 21, 2005); CFG, Form 990: 2003 Exempt Organization Tax Return

at Statement 1; CFG, Form 887] Political Organization Notice of 527 Status (amended Jan. 31, 2005) see also
infra note 6.

5 See CFG, Form 8871: Political Organization Notice of 527 Status (Aug. 4, 2000); see also CFG Form
8871: Political Organization Notice of 527 Status (amended Jan. 31, 2005).
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.. CFG has approximately 31,000 supporters that it considers “members.”’ Between _2000 |

%

and mid-2002, CFG required that its m-embers pay annual dues averaging $10_0.8 '_CFG .

lsubslequgnl] y amended its bylaws, however, and now offers free m'emb'ersh-ip fo a]lAsupp(A)rters |
who pledge to consider d.onating at Jeast $50.ti\? candidates for Cpngréss recomménded by CFG -
PAC? David Keating, Executive Director of CFG, testified that iAr'xdivid_ual.s' rjéqd not'-giVé' any
sort of hdonation to.CF.G and may become members by simply acceptihg meﬁ;ﬁér_ship and_l‘
providing their name and contact jinfor-ma-tiqﬁ.'o Members do not have the right to élé&;
répresentalives on CFG’s Board of_ Directors or Founders Commit"t,ee.'or appr‘.m__r..é i.ts_énnual:_
budget or activities."' CFG members currentljmay vote on an an-n'uzl'll policy question selected- |
by thé Fqundem Committee but, to date, this hés occurfed only o'n_ce: when ﬁaembefs voted t_o-

)
Although it currently does not require ddes, CFG accepts “two-year vo]unta:r'y

membership contribution[s]” and other donations from its supporters to fund its ca_nd'idat:e_ '
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research and advertising campaigns..” During the 2004 election cycle, CFG received $7,490,544

in.dc.)nations from supporters, including $1,781,000 received in 2003 from 55 donors who made '

o : o \ . \
annual contributions to the organization exceeding $5,,00(_).14 .CEG’S 2004 recel\xs include the

following large gontribdtions made between October 1 and November 2, '2()04.15 '

‘| Contributor | Amount s . ‘|'Date S
John Childs : __ $100,000 | . , 10/08/2004
G.J.Jensen . - $1,038,000 ©*10/22/2004, 10/30/2004 |
Aubrey McClendon - . $500,000| - - 10/01/2004, 10/21/2004 |
-Bob Perry ‘ : $400,000 | 10/04/2004, 10/12/2004 | .
 T.Boone Pickens - . $100,000 | 11/02/2004 |
[ Jackson. Stephens - . : | -$100,000° .~ 10/19/2004
- Michael Stevens o : . $140,000 10/28/2004
| TomWard = : ' $250,000 | . 10/21/2004 |

During the 2002 cycle, CFG received $4,692,644 in direct public support, including $1,518,500

_ in donations received in.2001 from 53 donors and $1,744,500 received in 2002 from 32 donors
“who made annual contributions to the organization exceeding $5,000." In the 2000 cycle, CFG |

.I received $714,276 in contributions."”

See How We Will M_ake a Difference, ar http://www.clubforgrowth.org/how.php (last visited Apr. 6, 2005).
See CFG, Form 990: 2003 Exempt Organization Tax Return at Schedule B, 1-17.

See 527 Committee Activity, at http://www.opensecrets.org/527s/527cmtes.asp (Mar. 21, 2005)
(incorporating most recent IRS data); see also Center for Public Integrity, at http://www.publicintegrity.org/527
search.aspx?act=comé&orgid=96 (Jan. 31, 2005) (*‘Center for Public Integrity Committee Summary”); CFG, Forms
8872: Reports of Contributions and Expenditures for 2004; CFG, Form 990: 2003 Exempt Organization Tax Return
at 1, In. 1{a).

6 See CFG, Forms 990: 2001-02 Exempt Organization Tax Returns at 1, In. 1{a); Center for Public Integrity
Committee Summary.. . - .

7 See Centcrlfor Public Integrity Committee Summary.
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mear, 43

2. Candidate Research and Advertising -
To further its “overriding mission [] to help good candidates win,” CFG operates in two
primary ways.'® First, CFG interviews various Congressional oendidates- in eagh election cycle

and selects candidates for endorsement by its PAC." During the candidate reseanch process,

CFG staff studies published material about each candidate’s district, examines whether the

congressional district leans Republican or Democrat, analyzes the legislative history and strength,

- of the incumbent and the candidate’s free-market record and position'é, and reviews publicly -

available informatioh about each candidate’s financial resources.?’ CFG then sends a consultant

to each candidate’s district to research the candidate’s record as a public official or activist and

Qbserve the candidate, and, apparently, 10 discuss campaiign strategy, fundfaising, and the tiiniﬁg

of advertising buys with the candidatc;s staff.! Using the information obtained through its

. research, CFG evaluates the following factors in determining whether to endorse a candidate:

19 Although CFG funds the interview process and pays the consultants retained to research the relevant

~ candidates and races, : CFG PAC pays for communications to CFG’s --

members” that contain candidate recommendations and solicitations for earmarked contributions.

y

21
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Position on free market i 1ssues ' T T
Commitment to these issues and power in champlomng them
-Prospects of winning. : :

Potential impact of their election of future leglslauon ,

Whether the Club can really help put them over the top.?

DA W

Based on these factors, as well as on the analysg.s of a thlrd-party,polltlcal consp]_tant retained by
CFG and the results of its candidate forums, CFG selg_cts candidates for-endbr?emeﬁt.23

Second, CFG funds advertisements and other public éo'mmuhliéations‘. to b.enefit _eh'dbrséd
candidates and increase their chances of win.ﬁing. Specifically, CFG uses-f-its adveftiséfnents to
créate a “larger margin of error” in each of its races and. to effectively _inc'r_eas_é tﬁe ‘_a'm"ount_o.f

funds available to its candidates:

22

23
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In crafting its advertisements, CFG funds--Tesgﬁlfch and pc}lliqg to asce.r:tain-_thé most effé_é:;ive
message and-determine the size, liming an‘d l;:lgéement of its advéqising bAuys.z_.s.'. Indééd; CFG ha_isA_ h
tighgly coordinated its polling with its advertising _BUyS anld.h_;ls decidéd lto go.on ."<.)r off th%: ajf or a
spénd additional money oﬁ advertising based on its poll results.”® In 'addifior;', CFG’.s.glec.isions. I:
about whethér and whén o plgce advertiéi-rig' buys have been i_nﬂucn'ced by the ém?)urfmt of nion‘ey -
available to its candidates and theif opponen-té-.27 | | |
L Dun'n'g the 2000 'e]ecfion cycle, CFG spént a total of $850,000 on- a.dv:ertisinlg to béﬁé’ﬁt |
candidates endorsed by CFG PAC.% For exafnple? in Florida’s 8th Congressioné] District, CFG . |
s'pent $240,691 on television and radio.adven'isemeﬁts to behe;fi:t Ric Keller during ti_'le

Republican primary between Keller and Bill Sublette, plus an additional $92,118 on television

24

- 25

26"

27

28
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advenisements targetino the “pro-tax” positions of Kel]er’s general election opponent;Linda

Chapin CFG also spent $39,631 for an aggresswe ’ phone bank operatlon that completed

approx1mately 40,000 calls in the four days before the runoff primary.* Slmllar]y, in Anzona s

e

1st Congressional Distri_ct, CFG spent $49,26§ on adver'tisemen,ts and $20,79'2.- o_n ;get'—bpt—the- .
vote ("GOTV”) phone messages to benefit Jeff Flake during the Republican pnmary :

" In the 2002 election cycle, CFG spent approximately $2.5 rnjtlion on adye_t_'tisin.g,_ ‘with the
vast majority of its'advertising bnys in 200231 Of this total, CFG spent approxima.tels'. $'S6_0,t)0f)
on advertising campaigns directed toward specific House candidates in C_alifo_rnia,’ Iowa, _Indiana_,l .
Maryland, New Jersey, New York, Tennessee and Utah and $600,0dO on its “ﬁaSchle
Democrats” adverti'sing campaign attac'king Democratic Senate can:iidates'-in Texas, Arkansas,
Soufh Dakota, New Hampshire, Colorado and MiSsouri.”_ An advertisement Ibroad_cast jn théA
Arkansas Senate race, for examole: compared ;S-enate candidate Mark Pryor to “bol;'blehead”‘
dolls of Senators Hillary Clinton, Edward Kennedy and Tom Daschle and assertecf, “'[T]he '

Daschle Democrats say yes to Mark Pryor for U.S. Senate, and that’s bad for Arkansas,” while

~ the on-screen text read, “Mark Pryor... Bad for Arkansas” and “Say ‘NO’ to the Daschle

29

30

3 See CFG, Forms 990: 2001-2002 Exempt Organization Tax Returns at 2, In. 43(a).

32 See Club for Growth Press Release, http://www.clubforgrowth.com/advertising/daschle-2-press.php (Oct.

23, 2002); see also KEN GOLDSTEIN & JOEL RIVLIN, POLITICAL ADVERTISING IN THE 2002 ELECTIONS 39-43 (2004)
(http://www.polisci.wisc.edwtvadvertising); Club for Growth Boosts Spending in Close House Races, CONG DALY,
Nov. 1,2002.

10
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Democrats.”*> A virtually identical advertisement broadcast in the Texas Senate race similarly

-

stated, “[T]he Daschle Democrats say yes to Ron Kirk for U.S. Senate, and thet’e_bad for’

&

‘Texas. " See Appendlx A.

Fmally, CFG spent apprommatel;' $7 mxlhon on advemsmg durmg the 2004 cycle
Matny of its advertisements during this cycle were d1rected at the 2004 Pres1den_t1al candldates.. L
For ex_ample, CFG spent approximately $100,000 on an adVertjsemetn eoméaﬁr_lg_Howatd Dean
to failed Presidential candidates .Georg;e.Me"Govem, Walter Mondale and Michael Dtit;akis, anct -
featun'ng a timeline of the former candidates with ‘fRejected” stamped u‘ndet e_éch ca'ndidé_te’s, ,.
picture CFG also spent $500 000 on advemsements comparmg Premdent George Bush to
former Pres1dent Ronald Reagan, criticizing Bush’s Democratic op;)onent Senator John Kerry, .
for statements made about Communism during the _Yletnam W:ar,A and conc]udmg, f‘Johr_l Ker‘ry:
Wrong.Then, Wrong Now.”’ CFG funded set/eral other telévision adveniserﬁente'that critieiéed

Senator Kerry or praised President Bush, as well as a print advertising campaign blatnin‘g trial

See BCRA And Interest Group Advertising In The 2002 Elections, at http: //www pohscn wisc. edu/
tvadvertising (last visited Apr. 4, 2005) (includes Pryor Bobblehead Storyboard).

M
2005).
35

See “Daschle Democrats,” available at http://www.clubforgrowth.orglpastproject’.bhp (last visited Apr. 11,

See Center for Public Integrity Committee Summary (listing disbursements of $4,581,779 to Red Sea LLC
and its polling subsidiary, Basswood Research, and $2,830,553 to Thompson Communications, Inc.); CFG, Form
990: 2003 Exempt Organization Tax Return at 2, In. 43(a) CFG, Forms 8872: Reports of Contributions and
Expenditures for 2004.

% See “Tax Redux,” at hitp://www.clubforgrowth.org/video/tax-redux.ram (last visited Apr 5,2005). The

“Tax Redux” advertisements began running on December 4, 2003 on Des Moines, lowa and Manchester, New
Hampshire broadcast stations and on cable news channels in both states, and CFG budgeted $100,000 for the
advertising campaign. See Club for Growth Press Release, http://www.clubforgrowth.org/advertising/déan-
release.php (Dec. 3,2003); CFG, Form 8872: December 2003 Report of Contributions and Expenditures at 13
(amended Oct. 23, 2004) (disbursement of $58,570 paid to Red Sea LLC on December 12, 2003 for an “issue
advocacy campaign”).

¥ Club for Growth Press Release, at http://www.clubforgrowth.org/news/

040621.php (Jun. 21, 2004); CFG, Form 8872: Report of Contributions and Expenditures for June 2004 at 14, 16-17
(amended Jan. 5, 2005) (listing $668,076 in disbursements to Red Sea LLC and Thompson Communications, Inc. for
television production costs and advertising buys).

11
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shortage.®®

The following chart summarizes CFG’s annual édvertlisi'\\g disburseme

total disbursements for each year since 2000.

$9,000,000

lawyers and their “best friends in Congress: John Kerry and John Edwards” for the flu shot

$8,000,000 +

$7,000,000 4=
$6,000,000 4—

$5,000,000 i

$4,000,000 4=—

$3,000,000 4=
$2,000,000 e

$1,000,000 it

o - I'H . Pl | 1

s 2000 2001 2002 2003 2004
O Total | $872,788 |$1,742,819]$3,207,083$1,713,465 | $8,033,808
WAds | $850,000 | $553,391 |$1,946,326| $437,832 |$7,089,086

ﬁ? compared to its

The vast majority of CFG’s advertisements reference a clearly identified federal candidate in the

"context of an election.

CFG has endorsed a limited number of state candidates, but its state and local

disbursements comprise a small amount of its total spending. In 2000, CFG spent $173,449.57,

approximately 20 percent of its total disbursements, on billboard and television advertisements to

benefit Bret Schundler, a candidate for New Jersey governor.®® Dliring the 2002 cycle, CFG did

‘limited fundraising for candidates in the California and South Carolina gubernatorial races and

contributed $250,000 — approximately 5 percent of its total disbursements — to Council for

38

39

12
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Responsible Government to fund advertisements in the Arizona gubernatorial race.*. CFG made -

- &

no disbursements.in connection with state or local races during the 2004 cycle.*!

B.  Clubfor Growth, Inc. PAC

CFG PAC is a multicandidate ,co;;ni-{fée fegisteréd as the separaté seg’fegated fund of
CFG. CFG PAC endorses candidates based on candidate.rcsearchl _conductéd_ b.y CFG an'd'soliqité e
eérmar];ed contributioﬁs from CFG’s “members” for recommended candldates After recelvmg
éheéks and credit card contributions earm‘ar_l_%ed for candidates, CFG PAC .bundleS'the |
c;)ntributions and sends them to each campaign with tﬁé checks of ,ot'hersfwh.;) g-:.bntr_i_l')u,ted io the,
same candidate.*® CFG PAC élso gives direct ;:ontﬁbutions to candi;lates in hf ghly (l:ompeti-tive.‘
rat_:es.;‘4 In 2002, CFG PAC was the number-one non-[;any source (;f campéjgn funds for |
Repl;b]ican candidates, outranking the first- and secqnd-ranked :coréorate PACs cornbine.d.45 '

CFG PAC funded no advert.i'semems dﬁﬁng the 2000 or 2002 election c.yclezs_'.‘“.5 Duﬁng
the 2004 cycle and in response to the Supreme Court s decision upholdmg the e]ectloneenng |
communications prowsnons of the Bipartisan Campalgn Reform Act (“BCRA”) CFG PAC

began soliciting and spending hard dollars for advertisements aired within 30 days of a pnmary

40
4]
2 CFG PAC pays for the communications containing candidate endorsements and

solicitations for earmarked contributions and makes advance payments to CFG for staff time spent draftmg and
preparing them.

LX)
44
a5

46

13



% g 4
172571

=

27835

10

11

12

13

14

15

MUR 5365 . . : o , ' .

G_eneral Counsel’s Brief o
or 60 days of a general election..“ CFG PAC funded several advertisements a?.tac-_ki"gs‘?i?.a?;' |
’Kerry, fnc'ludi_ng at least one advertisement that was initial.]y aired by CFG; aswe]]asvanous
‘adt/eﬂisements expressly advocating the.e]'ection t)r defeat of varidus House 'and Senate o
candidates.*® In 2004, CFG PAC reported mdependent expendltures of $1 501 253 mcludmg |
payments for mail costs and television advemsements made to beneflt spec:flc federal |
candidates. | |

Asa separate segregated fund, CFG PAC “does. not use any money fdr 6'\rernead‘ |
administration, campaign law comphance or fundraising costs for the Club.” ”50 Nor does CFG- -
PAC pay for its own fundraxsmg expenses, as CFG acttvely sohcxts funds for CFG PAC and
allows supporters to renew their “memberships” by contnbutmg to CFG PAC s Indeed CFG |
PACI’s only expenses include the costs associated with drafting-and mailing éornmunicat_ions '_
containing candidate endorsements and so]icitations for earmarked contributions, pdsta-ge for
bundled contributions, and production and distribution costs for e)tpress adVocacy

communications and advertisements broadcast within the electioneering communications

period.”

47

48

° _ See generally CFG PAC, Reports of Receipts and Disbursements, at Schedule E (2004). -,

50

Sl

52
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1. LEGAL ANALYSIS

A. Club for Growth is a Political Committee Because It Exceeded the $1 000 -
Statutory Threshold for Expenditures.and Contributions and Its Major, |f
Not Sole, Purpose is Federal Campangn Actmty

CFG is a polmcal committee under the Act, and as such, is subject to the Act’s

_ contnbutlon limitations source prohibmons, and reportmg requrrements See 2 U S.C.
§§ 431(4)(A) 433 434 441a and 441b. The Act defines a political commlttee” as any

committee, club, assocr‘ation, or _other group of persons that receives, contributlons or makes

“expenditures for the purpose of influencing a federal e]ectron which aggregate in excess of
$1, 000 dunng a calendar year See 2US.C. § 431(4)(A) For the purpose of tnggenng polrtrcal
committee status, the Act defines the terms “contributions” and “expenditures” as including

“anything of value made by any person for the purpose o.f influencing any election for Federal

. office.” 4See 2US.C. §§ 431(8)(A)(), (9)(A)(). Under the most stringent interpretation of the
‘term “expenditure,” only communications that expressly advocate--_the election or defeat ofa
clearly i(ientified federal candidate are “for the purpose of influencing” a federal electionf3 See

“iBuckley v. Valeo, 424 U.S. 1, 79-80 (1976).

McConnell v. FEC, 124 S.Ct. 619 (2003), found that certain activities in addition to communications’
containing express advocacy influence federal elections. For example, the Court concluded that public
communications that promote, support, attack, or oppose a clearly identified Federal candidate “undoubtedly have a
dramatic effect on Federal elections,” id. at 675, and that this test satisfies constitutional vagueness concerns. See id.
at 675, n.64. While the Bipartisan Campaign Reform Act (“BCRA™) principally applies this test to officeholders and
party committees, it also appears in BCRA as a limit on the Commission’s authority to exempt through regulation a
communication that otherwise meets the requirements of an electioneering communication. The Court also found
“that many of the targeted tax-exempt organizations engage in sophisticated and effective electioneering activities for
the purpose of influencing federal elections, including waging broadcast campaigns promoting or attacking particular
candidates and conducting large-scale voter registration and GOTV drives.” Id. at 678, n68. In this matter, because
there is an ample record of CFG advertisements containing express advocacy and solicitations that make clear that
the funds will be used by CFG to help elect or defeat a clearly identified candidate, a probable cause finding in this
matter does not require that the Commission determine whether, in light of McConnell, the term “expenditure”
should be read more broadly.

15
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. CFG exceeded the stalmorythresho]d for political committee status m at lea'tst two 'Wa'ys.._‘ '
_frrst CFG funded numerous: comrnumcatrons to the genera] pub]rc expressl)./ atlvocatmg the |
_electlon or defeat of a c]early identified federa] cztndtdate Second CFG recelved contrtbtttlons _ |
exceeding $1,000 in response to fundra1sr't;.grsq'ltcnatloﬁs-statmg that fun.tis ,reo'eiVe_d w‘ou]d be
used to elect specific pro-growth Repub]ioansl'to Congress, as well as in resp_'or'tse to soliéttatiorrs" o
tltat specifiéal]y requested mohey to fund advertiSing oampaigns agéirtst pamcu]ar candid’zttes.'- _.
As a resu]t of these expendltures and contnbutlons CFG whrch possesses the me_]or ptxrpose of g ‘
federal campaign actrvnty, tri ggered pohtlcal committee status as of 2000 From that pomt on,
CFG had a contmumg doty to report to the Cor_nm:ssron and comp]y.w'lth the oontnbutron limits! -
end sour_ce limitations of the Act, which'it h‘as' failed to do. . |

/

1. Club for Growth Exceeded the $1, 000 Statutory Thresho]d for
Expendlture

Between 2000 and 2004, CFG made expenditures totaling approximately $128 million -

on communications to the general public expressly-advocating the election or defeat of a clearly

_ identified federal candidate. Under the Commission’s regulations, expre'_ss. advocacy exists

where e' communication uses phrases suoh as “vote for the President,” “re-elect-your
Congressman,” or “Srrlith for Congress,” or uses campaign slogans or words that in con_te_x,t,have
no other reasonable meaning than to urge the election or defeat of one or more e]early identiﬁed
candidates, such as posters, bumper stickers, or advertisements that say, “Nixon’s the One,’_"
“Carter ‘76,” “Reagan/Bush,” or “Mondale!” See 11 C.F.R. § 100.22(a); see also FEC v.
Massachusetts Citizens fo_r Life, Inc., 4791 U.S. 23-8', 249 (1986) (“MCFL™™) (“{The pub].icatron]
provides in effect an explicit directive: vote for,these (named) candidates. | The fact that this

message is marginally less direct than “Vote for Smith” does not change its essential nature.”).

16
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Express advocacy also exists where communications contain an “electoral portion” thatis =~ -~

%

“unmistakable, unambiguous, and suggestive of only one meaning” and about whié;h “reasonable

“minds could not differ as to whether it encourages actions to elect or defeat” a Cah_didagc when

taken as a wholeand with limited refererlxc.e.-ti'):;’e).ctemal évéms, such és t_hé prdXi:inity t',e_i't'h.e
cle.,ction:. See 11 C.F.R. § 100.22(b). | |

- Since 2000, ClFG- has financed numerous advertisements and.GO_’I‘Vi_'-pﬁone messa-ées th-gt |
qualify as express advocacy under both stéﬁ_dards. -_ See Appendix A. Each Col'.ﬁr'n'i.'lﬁi.(-‘;';l_tionlisted .
i.n Appendix A refers to the candidates as candidates, speaks to view;érs or l'j‘.st_éhe.rs, és:.votérs, and_
exp]ici.tly urges the 'e]egtion or defeat of clearly'idgntiﬁed candidéieé. For’e%éihélq oneof the
phoné bank messaées distributed to benefit Jeff Flake, a candidafe m the 2600 Rebublican _

Primary in Arizona’s First Congressional District, stated, “Jeff.will serve your first.district, I

believe in Arizona, with honesty, integrity, and .dedication. Please vote on Tuesday: and keep Jeff |

Flake i_n mind when you do.”>* Similarly, a phone bank rhessage dism’buted to bcn¢ﬁt Ric'
Keller, a primary and general election candidate in Florida’s Stﬁ Congres.sional district in 2000,
asserted, “Ric Kél_lér is ;\ true Reagan Republican who would make a grélatl consAerv-ati\;e
congressman in Washington fighting alongside me for our va]ues. Pleage, fg';member to vote in
Tuesday’s primary.”® Television and radio advertisements aired by CFG to bénefit R1c K;ller
stated, “This is a mission for Orange Coun.ty" Republican runoff voters. You must find a
i:onsérvative Republican for Congress who will battle liberal Democrat Linda Chapin. Ric

Keller is the true fiscal conservative in the runoff... Remember, only a tax cutter like Ric Keller

54

55
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can corhpete with liberal Linda.Chagl;_h;”.,s.6 Because these examples contain an explicit directive
to vote for the identified federal candidates, they constitute express advocacy under § 100.22(a). -

These same'commuhications also satisfy § 100..22(b) l:)ecauselthey contain an elgctoral portion

that is unmistakable, unambiguous, and suggestive of only one meaning and about which

_ r'easonabl_e_minds could not differ as to whether the_y encourage actions to elect or defeat the

named candldate or encourage some other kind of action. Many other examp]es satlsfymg both

© §100.22(a) and (b).are listed in Appendlx AT

CFG s expendltures for express advocacy commumcatlons to the general publrc, which
totaled approx1mately $1. 28 million between 2000 and 2004 greatly exceed $1,000. Based on
these expendltures CFG met the statutory threshold for polmcal committee status as of 2000

See 2 U.S.C. §431(4)(A).

2. . Club for Growth Exceeded the $1,000 Statutory Threshold for )
Contributions By Receiving Funds in Response to Solicitations Clearly
Indicating That Contributions Would Be Targeted to the Election or
Defeat of a Clearly Identified Candidate For Federal Office

CFG also met the statutory threshold for political committee status by receii/ing :

[}

contributions exceeding $1,000 in response to at least five fundraising solicitations clearly

indicating that the funds received would be targeted to the election or defeat of specific federal

56

57

n addition, this Office is
aware of addmonal communications, not mcluded in Appendix A, that more clearly constitute express advocacy
under § 100.22(b). For example, in 2000, CFG contributed $20,000 to the American Conservative Union to fund an
advertisement against Senate candidate Hillary Clinton that criticized her fitness to represent the State of New York,
stating, “In New York, babies like these all have one thmg in.common. They’ve lived i in New York longer than
Hillary Rodham Clinton.” - -

18
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cand‘idates For example, a sohcrtat]on dated September 13, 2000 asserted “Jeff Flake is a Club

’for Growth endorsed candidate who we helped win the September 12 GOP pnmary in Anzona s -
Frrst Congressronal District... He will be an extraordmanly effective ally for our lss_ues in
Congress if we can help. him win the Genera-l ':l;,f.lection 6n November ‘7th?:" and reo'uested funds to
counter the ;‘ug]y propaganda by the labor unilbns.-”s ’ “An earlier fundraising*SOlici'tatlo.n dated‘ o
August 28, 2000 used virtually 1dent1cal language stating, “Teff Flake isa Club for Growth
candldate this year in Arizona... He will be an extraordmanly effective ally in Congress if-we
can get him elected (I guarantee he will chop up the class warfare Democrats llke D1ck Gephardt

in little pleces.)”60 | o g ' n o :

In a March 22, 2004 fundraisin 'g'solic'itation, then-Presi den;Steph'en Moore requested '
/

money o fund CFG’s priorities for the 2004 cycle, which included “Counter[mg] the $15 mllhon _

that Soros gave left wing groups to criticize PreSJdent Bush’ and “[D]efeat[ing] Tom Daschle in

58 Although three of these solicitations were directed to “members” of CFG, CFG fails to quahfy as a valid
membership organization under the Commission’s regulations, which exclude entities primarily organized to
influence federal elections. See 11 C.F.R. §§ 100.134(e)(6); Definition of “Member” of a Membership
Organization, 64 Fed. Reg. 41266, 41268-69 (Jul. 30, 1999). As discussed above, CFG’s activities are = '
overwhelmingly focused on electing fiscally conservative candidates to federal office, and virtually all of CFG’s
membership solicitations state that CFG’s sole or primary purpose is electing pro-growth candidates to Congress.
See supra note 6 and accompanying text. As a result, CFG is not a valid membership organization.

In‘addition, CFG’s supporters do not qualify as “members” under the Act. The Commission’s regulations
limit the definition of “members” to persons who have some significant organizational attachment to the membership
organization, such as a significant investment or ownership stake; pay membership dues at least annually, of a
specific amount predetermined by the organization; or have a significant organizational attachment to the
membership organization that includes: affirmation of membership on at least an annual basis and direct
participatory rights in the governance of the organization. See 11 C.F.R. § 100.134(f). Because CFG supporters
may become “members” simply by providing contact information to the organization and have minimal rights to
participate in the organization’s governance (only one policy vote in five years), they do not meet the regulatory
definition of “members.”

59

60
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L]

several months earlier, in August '2003, stated the following:

In August 2004, CFG sent a‘ solicitation td large donors that includ_“ed a vi.de‘ot.ape.l :
containing “attack ads thét are being ruﬁ against President Bush around thejcohntry’_f aqc_i'CFG‘s
proposed advertiseménts it planned to run inl respon-s.e.A In the videotape, then-President Steve
Moore Arequésted “unlimited cbntﬂbutio‘ns”l to counter advertisements fundéd by “Hate Bush
organizations” and stated, . |

Why am I bringing this to y(;uf attention? Because fhé Clﬁb for |

Growth is fighting back. We intend, with the ads that you’ll see at
the end of this tape, to defend President Bush’s economic record,

61

62

CFG’s online “membership” form also previously allowed prospective and current members to earmark their
donations for advertising campaigns against Tom Daschle and Howard Dean. See Archived CFG Membership
Forms, at http://web.archive.org/web/*/https://www.clubforgrowth. org/join.php (Nov. 21 and Oct 4, 2003) (“Check
this box if you would like your contribution to be earmarked for the Daschle ad campaign™); (Dec. 13, 2003)
(“Check this box if you want your contributions to be earmarked for the Dean ad campaign”).

20
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Based on the language in these solicitations, all funds recexved in response were “for the | purpose

~ of mﬂuencmg a federal elecnon and thus constitute contnbutrons See 2 US.C. § 431(8)(A) |

- see also FEC v. Survzval Education Fund, Inc., 65 F.3d 285, 295 (2d Cir. 1995) (“Survzval

Education Fund”).
In Survival Education Fund, the court considered whether a fundraising solicitation

malled to the general public by two 501(c)(4) organizations dunng the 1984 Presidential race -

, resulted m “contnbu{rons under the Act. The cover letter to the solicitation included this

language:

Funds are urgently needed to help defray the enormous cost of
mounting, organizing, publicizing, and coordinating  this’

PP nationwide effort....

Your special election-year contribution will help us communicate
your views to the hundreds of thousands of members of the voting

~ public, letting them know why Ronald Reagan and his anti-people .
policies must be stopped. So, please, return your survey and your
check immediately.. Anything you can give at this time -- $50,
$100, $250, $500, $1,000, $2,500 or more -- will help us reach
more people, and increase the effectiveness of our election-year

work.

1d. at 288-89 (capitalization and emphasis in original). The Second Circuit considered whether

the solicitation sought “contributions” and was subject to the Act’s disclaimer requirements

63
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under.2 U.S.C. § 441d(a). Statling'that it was uﬁnecessary to consider whether the.mail'er" o -

&

constituted express advocacy, the court analyzed whether the mailer solicited A‘_'"cc‘mtﬁbutiohs’_"

based on Buckley’s statement that contributions made to other organizations.but éarmarked for

political purposes were contributions made ‘.ifér the purposé of inﬂuehcing _el.e'c'_:ti':oh"s’l’ a’nd; thus; - -
were properly covered by the Act. See id. at 294 (quoting Buckley, 424 U.S.-at 7 8). Thécourt.” " .
iflterpreted the phrase “earmarked for political purposes,” stating, |

The only contributions “earmarked for political purposes” with
which the Buckley Court appears to have been concerned are those -
that will be converted to expenditures subject to regulation under
FECA. Thus Buckley’s definition of independent expenditures that -
are properly within the purview of FECA provides a limiting
principle for the definition of contributions in § 4\31(8)(A)(i),. as
applied to groups acting independently of any candidate or its agent
o, and which are not “political committees” under FECA....
Accordingly, disclosure is only required under § 441d(a)(3) for
solicitations of contributions that are earmarked for activities or,
“communications that expressly advocate the election or defeat of a "
clearly identified candidate for federal office.” Even if a
communication does not itself constitute express advocacy, it may
still fall within the reach of § 441d(a) if it contains solicitations
clearly indicating that the contributions will be targeted to the
election or defeat of a clearly identified candidate for. federal.
office.... Only if the solicitation makes plain that the contributions
will be used to advocate the defeat or success of a clearly identified
candidate at the polls are they obliged to disclose that the
solicitation was authorized by a candidate or his committee. = .

Id. at 295. Based on this reasoning, the court held that the mai'ler-wasl a so]iqitétibn of .
contributions within the meaning of § 441d, .c:ifing the mailer’s statement, “Your special élection-
year contribution will help us communicate your viewé to the hundreds of thousénds of memi)ers
of the voting pub.]ic, lettir_lg them know why Ronald Reagan and his anti-people ﬁolici«és must be

stopped.” Id. According to the court, this statement “leaves no doubt that the funds contributed

22
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the election year..” 1d.

would be used to advocate Reagaﬁ’s defeat at th’e polls, not simply to criticize his-policies d_ur_ing o

Under Survival Education Fund, the language iised in CFG’s fundraising solicitations

g

clearly indicates that the funds received wousl'c'i‘ be targeted to the election or defeat of specific

federal candidates. As a result, all funds received in response to these solicitations-constituted B

é_onm’butions triggering the $1,000 statutory threshold for pblitical éommitté_é js_tat.us.64 Se_é 2.

U.S.C. § 431(8)(A).

3. Club for Growth’s Maijor, if Not Sole, Purbose i_s'Fedérziﬂ Carhp.ai.@

_Activity

* To address overbreadth concerns, the Supreme Court has held that oﬁly organizations.

whose major purpose is campaign activity can potentially qualify as political committees under . -

‘the Act. See, e.g., Buckley, 424 U.S. at 79; FEC v. Massachusets Citizens for Lifq; 479 US..

238, 262 (1986) (“MCFL”). The major ;Surpose test is a limiting construction on ihe_ statutory

definition of a “political committee,” which means that an organization meeting the statutory -

threshold for political committee status must also possess the major pﬁrp_ose of campaign

activity. See MCFL, 479 U.S. at 262; FEC v. Malenick, 310 F.Supp. 2d 230, at 234-36 (D.D.C.

2004), rev’d in part on other grounds 2005 WL 588222 (D.D.C. Mar 07, 2005) (“Triad”).

CFG’s activities and public statements demonstrate that CFG’s major, if not sole, purpose

is to elect pro-growth conservative candidates to Congress. See FEC v. GOPAC, 917 F. Supp.

851, 859 (D.D.C. 1996) (stating that the major purpose of an organization may be shown by

public statements of its purpose or by other means, such as its expenditures in cash or in kind to

64

on CFG’s total receipts and on the amount of funds spent by CFG on relevant advertisements and public

23
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1 or for the benefit of a particular candidate or candidates) (ciring MCFL, 479 U.S. at 262). For

2  example, CFG’s website states,
B ' \
3 There’s a lot at stake in the 2004 elections: Coftrol. of the White
4 House, Senate and House of Representatives is all up for graby.
5 The House and Senate Republican majority-slim as it is-must be’
6 defended. We can’t afford to lose that controlling stake the GOP
7 now enjoys in Washington. We can’t let Democrats like Minority
8 Leaders Nancy Pelosi and Tom Daschle take the gavel, and control
9 the flow of all legislation in the Congress. In fact, it’s up to us to
~ 10 strengthen and expand the Republican majority by electing more
¢« 11 ' - free market, pro-growth conservatives. As a means to taking
7y . o _ .
y 12 - control of Congress with pro-economic growth conservatives, the
. 13 . Club for Growth is seeking to double, even triple, our membership
- 14 : over the coming months. After all, our strength'is in numbers. The
g 15 ' larger our membership, the more muscle and money we’ll have to
o 16 . - get pro-growth candidates elected... And, the more strength we’ll
~ 17 have to hold Republicans’ feet to the fire, so they’ll have the
™18 courage to make good on their promises. Since we target the most
19 competitive races, your membership in the Club will help
20 : Republicans keep control of the Congress. What’s more, it will
21 : help Republicans keep control by electing leaders committed to the
22 pro-growth, limited government beliefs you share. Not by electing
23 Republicans who vote like Democrats. And, as a member of the
24 ' Club for Growth, you will be part of an organization whose goal is
25 to defeat status quo incumbents.%’ |

26 “Similarly, solicitations sent to prospective donors state, “The Club for Growth is a men:nbership
27 orgaﬁization with a sole mission — to support political candidates'who aré advocates of the

28 _Reagan vision of limited government and lower taxes.”® CFG’s activities, including its

29 candidaie research and ad\l'ertising campaigns discussed above,67‘ éonfirm that the méjor purpose

30 of the organization is to elect federal candidates.

communications, see s:)pra pp. 8-13, it is clear that the funds received in response to each of the identified
solicitations greatly exceeded $1,000.

65 What’s At Stake in the 2004 Election?, at http://www.clubforgrowth.org/whats.php (last visited Apr. 8,

2005) (emphasis in original); see also supra note 6.
66

67

24
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.. CFG’$ political activities and statements are virtually identical to those cited by..the-court

as evidénce of “major purpose” in Triad. In that case, the court found that Tri'ad Manager'nent o

'Serwces Inc. and its predecessors (“Triad”) v1olated the Act by, inter alta failmg to register asa

political. committee. See 310 F.Supp. 2d at 234 36 Although Triad represented itself 2 as afor- - -

' profit marketmg company established to advrSe potential political contributors, it exphcrtly statedf T

that 1ts_ purpose was “retaining GOP contro] of Congress and the advance of a conservat1Ve issue _l
agenda.” See id. at 235. Indeed, Tn‘ad c_onducted political audits of approxirnately 250 |
kepublican candidates during the 1996 election cycle. | l‘hese audits involved rnult'iple icon,tact_s .
between Triad and the candidates and allowed Triad to obtain deta'iled_inf(mn.ation about the -
can'di:dates’ prospects in the upcoming e]ection, provide'advice to candidate's 'about campaign.
s_trat/egy_, and ascertain which candidates to sopport.. Based'on. t,he,resul'ts of the audits, Triad
provided fundraising assistance to selected caxnpaigns, expressly advocated support of the
candidates to its donor network, and published a voter guide providing detailed ini“ormation
about recommended House and Senaté candidates. See ld |

| The court held that Triad’s major purpose w"as to elect conservative candidates :to. federal
office based on Triad’s public statements and extensive political activities. ln particular, as
evidence of its major purpose, the court cited Triad’s goals for the 1996 election cycle: (_1.) .
Return Republican House Freshmen; 2) In.cr"easle by 30 the Republican House Maj'ori‘ty;.-and (?l)
Increase 'Senate Republicans to a Filibuster-proo_f 60. See id. As noted by the codrt, Triad’s
primary objective was “to get major donors involved so that the idea]ly conservative candidates
could be elected, and if those types of candidates with those types of views got into Congress

there wouldn't necessarily be a need for heavy lobbying.” Id.

25
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,,,,,

major purpose is e]ectmg federal cand1dates. As discussed above, CFG conducts extensive

\
candidate research, ]"aISCS and spends money on advemsmg camRal gns that supdxrt federal

candldates or attack thelr opponents, and conducts po]ls aimed at ascertammg the ulnerabxhty of

. moderate House and Senate mcumbems Thcse acuvmes comprise vmually all of CFG’s

disbursements.*® In addmon CFG identified the following goals for the 2004 cycle which are

~ strikingly similar to. those amculated by Triad:

68 See supra pp. _7-13. -
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These statements, along with CFG’s extensive political activities intended to elect fiscally

conservative candidates to Congress, demonstrate that CFG is overwhelmingly focused on
influencing the nomination and election of federal candidates.
4.-  AsaResult, Club for Growth Triggered Political Committee Status as of

2000 and Had a Continuing Duty to Report to the Commission and
Comply with the Contribution Limits and Source Limitations of the Act

Based upon thé foregoing, CFG exceeded the $1,000 threshold fqr pdlit_it_:al committee -
status set forth in 2 U.S.C. § 431.(.4)(A) by n_i_aking approximately $1.28 rﬂillion n expénditurés | _
aﬁd by receiving contributions in response to fundraisiﬁg solicitations’c]c?arlj iﬁdicating thét the
funds received would be targeted to the election or defeat of speci-ficl.federal candidates. Since
200'0,:CFG has had a continuing duty to report .to the Commissioﬁ a;d comply witﬁ the
cqntri'ibution limits and source limitations of the Act. Becau'se'lit haé not, the General Counse]'is |
prepared to recommend that the Commission fi-n-d probable cause to believe that C};G violated .2
U.S.C. §§ 433 and 434 by failing to register and report as a political committee.

As a political committee, CFG must comply with the Act’s contribution limits and source

restrictions. Because CFG accepted - indeed, actively sought — both unlimited individual

contributions and corporate contributions, CFG violated the Act. Accordinély, the General
Counsel is prepared to recommend that.the Commission find probable cause to believe thét '(‘JFG
violated 2 U.S-.C.l § 441a(f) by knowingly accepting contributions in excess of $5,000 and 2
U.S.C.. § 441b(a) by knowingly accepting corporate contributions. In addition, bec'ause CFG and
CFG PAC are affiliated and share a single contribution limit, the General Counsel is prepared to
recommend that the Commission find probable cause to believe that CFG PAC and i’at Toémey,

in his official capacity as treasurer, violated 2 U.S.C. § 441a(f) by knowingly accepting
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contributions in excess of $5,000 and.2,U.S.C. § 441b(a) by knowingly accepting corporate . =
contributions.” _ L : : S
. . \ , _
B.  Inthe Alternative, Club for Growth Either Fai]ed to Allocate\Expenses
. between Federal and Non-Federal Accounts or Made Prohlblt d Corporate
Expenditures

As an alternative to fin'ding that CFG is a political committee subject to contribution
limits and source prohibitions, as well as independent reporting obligations, ;hé General Counsel .

is prepared to recommend that CFG’s activities result in two alternative violations of the Act.’

_ First, CFG and CFG PAC dperated as a single political cominittee conducting federal and non-

federal activity and violate:d the Act by failing to comply with the Commission’s allocation
regulations and by using non-federal funds to pay the federal share of their.éxpenses. -'Se_e 11

C.F.R. §§ 102.5(a), 104.10(b)(4), 106.6. Second, CFG operated_as‘a corporation with a

: ‘c'onnected SSF and violated the Act by making prohibited corporate expenditures. See 2 U.S.C.

§441b 11 CFR. § 114.2(a).

1. Club for Growth Failed to Allocate and Report Shared Admlmstratwe and

Fundraising Activities and Used Prohibited Funds to Pay for the Federal T
L _ Share of Those Expenses, Resulting in Prohibited and Excessxv

Contributions -

"As an alternative to finding that CFG is a political committee subject to contribution -

limits and source prohibitions, as well as independent reporting obligations, the General Counsel

is prepared to recommend that the Commission find probable cause to believe that Respondents

have been operating CFG and CFG PAC as a sing_le political committee conducting federal and

0 CFG established CFG PAC as its SSF. See CFG PAC, Statement of Organization (Jul. 1, 1999).
Disclosure reports filed by CFG and CFG PAC list the same individuals as directors and officers and describe the
relationship between CFG and CFG PAC as “connected.” See CFG PAC, Statement of Organization (amended Jan.
21, 2005); CFG, Form 8871: Political Organization Notice of 527 Status at (amended Jan. 31, 2005). In addition,
CFG and CFG PAC share staff and have only one permanent employee who works exclusively for CFG, and CFG
solicits money for CFG PAC. . . ' CFG and CFG PAC thus
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1 non-ffederal acuvrty Asa resu]t CFG and CFG PAC violated the Act by farlmg to allocate :

2 federal and shared expenses’ pursuant to the Commission’s allocation regulatlons ‘See 11 C. F R '

3 §§ 102.5(a), 104. ]0(b)(4) 106.6.
4 Under the Commission’s allocatron regulatnons a po]rtlcal commlttee that conducts both:
S federal and non-federal activities may set up zi single federal_ account subject to-‘the ~req.uiremen-ts e

6 of the Act or establish separate federal and non-federal accounts. See 11 CFR § 102.5(a).

;3 7  When a political committee uses separate federal and non-federal accounts, it must allocate |

4 8
P

o] :
w9 federal account and transfemng funds from 1ts non- federa] account to cover the non-federal share

el
g 10
&

shared expenses between the accounts either. by paying the entire amourit of the expenses from its _

of the expenses or by establishing a separate allocatlon account 1ntb which funds from its federal
11 and non-federa] accounts shall be deposited solely for the-.purpose of paymg shared expenses._

12 See 11 C.FR. § 106.6(a), (b), (e). A political committee that pays allocable expenses in

13 accordance with these procedures is required to report each disbursement from i,ts'-federal account
14  orits separate allocation account as a payment for a joint tederal and non:federal expense. See
15 11 C.FR. § 104.10(b)4). In addition, a political committee using federal and non;federat

16  accounts must use its federal account to pay all disbursements, contr“ibutions, expenditures and
17 transfers by the committee made in connection with any federal election, and'.rnay not -transt"er '
18 funds from rts non federal account into its federal account, except as provxded in 11 C FR. §

19 106. 6(e) See 11 C.FR. § 102. S(a)(l) |

20 Under its current structure, CFG pays the fundraising and administrative costs for CFG.

21  PAC, including disbursements for office supplies, document duplication, telephone fees, rent and

are established, financed, maintained, and controlled by the same person or group of persons. See 11 C.F.R. §§
100.5(g)(2) and 110.3(a)(1).
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clerical suppo'rt While a connected orgamzation may pay all of the estabhshment

admimstration and solicitation costs of its SSF from treasury funds, a pohtical commtttee w:th

€

_federal and non-federal accounts must allocate fundraising and administrative COsts. Compare 2.
US.C. § 441b(b)(2) with 11 CFR. § 106 6. If CFG and CFG PAC are the federal and non- |
federal accounts of a smg]e political committee rather than a connected orgamzation wrth an o
S_SF, this failure to allocate administrative e_xpenses violates 11 C.F._R., § .106;.6, o
Moreoyer, and as described supra, CFG made e‘)'tpendituresfor' c‘dnrm,\inicatidns
containing express advocacy of federal c'a-ndi_daltes.j2 CFG also' fuhde'd numerotis .

commumcattons that promote, support attack or oppose (“PASO”) c]early identifted federal -
candrdates mcludmg fundraising solicitations contammg PASO. 73 “All such expendttures shotlld_
have been paid in full by the federal acco'unt,.CFG PAC, rathér than by CFG.. See 11 CFR. §_ |
102.5; sce also Advisory Op. 2003-37 at-2-4, 9;11 (“ABC AO”) (Citing'McConnell‘:iz. FEC, 1#4 |
S.Ct. 619 (200_3)).74 In addition, because funds received in _response to CFG’s fundralsmg '

solicitations that convey plans to use funds to support or oppose to specific federal candidates

were contributions subject to the source limitations and contribution limits of the Act, CFG was

n See supra notes 42-52 and accompanying text see also CFG, Form 8872: Report of Contributions and -

Expenditures, Schedule B (Apr. 20, 2004) at 14-21; (Feb. 20, 2004) at 14-19; (Aug 12, 2003), at 9-17; (Jun. 6,
2002), at 9-13.

7 See supra at Section 111.A.1; see also Aphendix A.

n

" Effective January 1, 2005, the Commission established new allocation regulations, thereby expressly

superseding the ABC AO from that date forward. See 11 C.F.R. §§ 100.57, 102.5, 104.10, 106.6 (2005); see also

Explanation and Justification, 69 Fed. Reg, 68,056 (Nov. 23, 2004). The investigation in this matter does not
include 2005 activity.
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required to dépoSit them into its federal account..{_S See ABC AO at 19-20; see also Survival

Educatton Fund supra.

As aresult, Respondents v1olated 2 US. C §§ 441a(f) 441b and 11 C. F R §8 102 5,
104.10, and 106.6 by failing to allocate and report shared admimstrative expenses between
federal and non-federal accounts and by_fina-ncing— en_tire]y. federal eXpenses- f_rom a non-federal_ o
accoun_t, which resu]ted in the use of prohibited and excessive contribut'ions'.;in_,lf.ederal_el'j_ect-ions;‘
and by.faili-ng to treat as contributions .funds_!. received for the purpose of 'inﬂuenci'ng a 'i"ederai ' |
election. | | | |

2. ‘ Club for Growth Made Prohibited Corgorate Expenditure

In the alternative, the General Counsel i is prepared to recommend that the Commissmn |
, :
find probable cause to believe that CFG is a corpora_tion with'_a-connected SSF, rather than one or
more political committees, and has made expenditures in violation of the Act.”® The Act

prohibits corporations from making contributions Or expenditures from thei'r genera] treasury

funds in connection with a federal election. See 2 U.S.C. § 441b(a) 11 CF. R § 114 2(a) As

| discussed above, CFG funded communications express]y advocating the election or defeat of

clearly identified federal candidates. CFG’s expenditures for express advocacy in its GOTV
commumcatrons and broadcast advertisements constltute corporate expendttures prohibited by

the Act As aresult, CFG violated 2 U.S.C. § 441band 11 CFR. § 114. 2(a)

7 See Section 111.A.2.

7 CFG is ineligible for MCFL status because it accepted corporate contributions totaling at least $10,000 in

2000, $45,000 in 2001-02, and $30,000 in 2003-04, amounts that are not de minimus. See FEC v. National Rifle
Ass’n, 254 F.3d 173, 192 (D.C. Cir. 2001) (holding that the NRA qualified for MCFL status iri 1980 because the
organization received only $1,000 in corporate contributions but was not eligible in 1978 and 1982, when it received
$7.000 and $39,786, respectively).

n See supra pp. 16-18 and Appendix A.
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v, GENERAL COUNSEL’S RECOMMENDAT]ONS

1.

Find probable cause to believe that Club for Growth Inc. violated 2 U.S. C §§

- 433 and 434 by far]mg to register as a political committee with the Commlssron

and. report its contributions and expendltures . \

| Find probable cause 1o believe that Club for Growth, Inc.; Club fo Growtb, Inc.

PAC and Pat Toomey, in his official capacity as Treasurer, violated 2 U.S.C. §.

441a(f) by knowingly accepting contributions in excess of $5,000. and 2 U.S. C § .

441b(a) by knowingly acceptmg corporate contributions.

In the alternative, find probable cause to believe that Club for Grthh Inc., Club: :

for Growth, Inc. PAC and Pat Toomey, in his official ¢apacity as Treasurer,
violated 2 U.S.C. §§ 441a(f), 441b and 11 C.F.R. §§ 102.5, 104.10, and 106.6 by
failing to allocate and report shared administrative and fundraising activities,

which resulted in prohibited and excessive contnbutlons and by failing to treat as
contributions funds received for the purpose of influencing a federal election.

: In the alternative, find probable cause to believe th.at Club for Growth, ='Inc
violated 2 U.S.C. § 441b and 11 CFR. § 114.2(a) by makmg prohrblted corporate .
"expenditures.

wtlor fos o T g

Date

Attachment

fawrence H. Norton
General Counsel

RhondaJ. Vosding_é' Y

Associate General Counsel for Enforcement

M

Ann Marie Terzaken
Assistant General Counsel

Julj ara’McConnell
Attefney

Appendix A
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